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INTRODUCTION
Following the United States Supreme Court's ruling in
Stanley v. Illinois, 405 U.S. 645 (1972), almost every state
enacted new provisions regarding the rights of putative fathers
of illegitimate children.

While these statutes are varied in

their approach to the problem, every state but Mississippi has
made some effort to provide some statutory protection for the
rights of the unwed father.

Indeed, unlike Utah, the vast

majority of states require that a known and identified father
be accorded notice of the proposed termination of his rights in
connection with an adoption and a hearing.

The scope of the

hearing varies, but at a minimum the father can present
evidence of why it is in his child's best interest to have the
father's rights preserved.

Of the states which impose a

requirement of registration on putative fathers before they are
entitled to assert parental rights, only Utah and Nebraska have
expressly upheld such statutes in the face of due process and
equal protection challenges.

The majority of opinions

rejecting such constitutional challenges have done so by
finding that the father waited too long before asserting his
rights.

See, e.g., In re: Adoption of Baby Boy D, 742 P.2d

1059 (Okla. 1985).
In those states where the issues have been considered
on the merits, statutes which differentiated between the rights

of fathers and mothers in connection with termination of their
parental rights in adoption proceedings have frequently been
found constitutionally defective.
The first such case was in Illinois itself, where a
statute which only required a mother's consent to adoption of
an illegitimate child was held to violate equal protection.
People ex rel. Slawek v. Covenant Children's Home, 52 111. 2d
20, 284 N.E.2d 291 (1972).

As previously noted, Pennsylvania's

statute providing only for maternal consent was deemed
unconstitutional under that state's equal protection
provision.

Adoption of Walker, 360 A.2d 603 (Pa. 1976).

Missouri's old statute, requiring only maternal consent and
denying the father a hearing, was deemed unconstitutional in
State ex. rel. J.D.S. v. Edwards, 574 S.W.2d 405 (1978).

The

Court noted that it
is clear that [the statutes], to the extent
they deny putative fathers any opportunity
for hearing on their rights in parental
termination proceedings, are violative of
the due process and equal protection
guaranteed by the fourteenth amendment to
the United States Constitution and thus void.
574 S.W.2d at 408.
A New York Court of Appeals reached the same result in
Matter of Patti Ann N., 104 Misc. 2d 263, 428 N.Y.S.2d 178
(1980), in holding that any statutory scheme which permitted a
putative father's right to be terminated upon a different
showing than would be required to terminate the rights of the
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mother was unconstitutional as a violation of the principle of
equal protection.
In a more recent decision, a New York appellate court
noted, in construing its statutory scheme in a manner which was
inconsistent with its literal wording, that to
rule that no unwed father has a right to
prevent an unwed mother from placing their
child for adoption immediately at birth,
would create an invidious gender-based
distinction between the rights of unwed
fathers and unwed mothers.
Adoption of Baby Girl S, 141 Misc. 2d 905, 535 N.Y.S.2d 676
(1988) .
Because most states now have statutes which guarantee
that a putative father, identified by the mother, will receive
a hearing in the event his child is placed for adoption and he
objects, the issues raised in this action are no longer the
subject of frequent litigation.

What follows is a state by

state summary of the statutory or common law provisions
relative to a known father's rights in connection with a
proposed adoption of his child.
STATE BY STATE SUMMARY OF LAW
Alabama
A father whose identity is known is entitled to
notice of a proposed adoption and opportunity to be
heard on question of the child's best interests.
of Ala. § 26-10-3 (Vol. 15 1975).
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Code

Alaska
Consent is required if natural father
acknowledges the child in writing at any time prior to
the final decree of adoption.

Alaska Stat.

§ 25-20-050 (Supp. 1989); Adoption of L.A.H., 597 P.2d
513 (Alaska 1979).
Arizona
Consent of natural father is required unless it
is waived by the court after hearing.

Father is

entitled to notice of hearing and standard employed is
the best interest of the child.

Ariz. Rev. Stat.

§ 8-106 (Vol. 2A 1989).
Arkansas
While the statute does not require the consent of
a biological father, or notice to him, practice has
been to allow such a father a hearing and determine
his parental rights on basis of statutory procedures
used for termination of parents' rights if
noncustodial parent withholds consent to adoption
against child's best interest.

Ark. Code Ann.

§§ 9-9-206, 207, 220 (Vol. 6 1987); Wineman v. Brewer,
208 Ark. 527, 600 S.W.2d 655 (1983).
California
Consent is required from fathers who meet
statutory criteria of "presumed" fathers.
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Natural

fathers who do not qualify as "presumed" are entitled
to notice of proceedings to terminate their parental
rights, prior to any adoption, and if they contest
termination they are entitled to a hearing at which it
must be established that it would be detrimental to
the child to allow father's parental rights not to be
terminated.

West's Ann. Cal. Code, Civil § 224

(1982); see, generally, In re: Baby Girl M., 688 P.2d
918 (Cal. 1984) .
Colorado
Putative father is entitled to notice of adoption
proceedings and a hearing if requested.

His consent

is required if he qualifies as a "presumed" parent
under the statute, otherwise the best interests of
child control.

Colo. Rev. Stat. § 19-5-105 (Supp.

1988) .
Connecticut
A biological father who has acknowledged
paternity in writing must receive notice of the
proposed termination of his rights in anticipation of
an adoption.

He has a right to a hearing to oppose

termination of his rights and, if he files a claim of
paternity within 60 days after notice, his rights are
the equivalent of the mother's.

Gen. Stat. Conn.

§§ 45-61d and 46b-172a (Vol. 12 1989).
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The consent of the natural father is required
unless, after notice to the father and hearing, the
court finds that the parents are not living together
as man and wife and it would be in the child's best
interest to dispense with the father's consent.
13 Del. Code Ann. § 908 (1974).

Unless consent is excused by the court, a natural
father who has acknowledged paternity in writing with
vital statistics office must consent.

Fla. Stat.

§ 63.062 (1983).
A father who files acknowledgment after petition,
but before decree, has a due process right to hearing
on his opposition to adoption.

Guerra v. Doe, 454 So.

2d 1 (Fla. App. 1984) .

A natural father must receive notice of a
surrender of his child for adoption notifying him that
within 30 days thereafter he must file a petition to
legitimate the child and notify the adoption court of
that action.

Failure to file the legitimation

petition results in forfeiture of parental rights.
the child is legitimized, the adoption cannot be

If

granted without father's consent.

Code of Ga.

§ 19-8-7 (Supp. 1989).
Hawaii
Consent is required by a "concerned natural
father" who has demonstrated a "reasonable degree of
interest, concern or responsibility" for the child
during the first 30 days after such child's birrh.
Consent can be dispensed with by the court but only
after notice and hearing.

Haw. Rev. Stat. § 578-2(5)

(Rep. Vol. 10 1985).
Idaho
All putative fathers must be notified of their
obligation to register their paternity and they must
do so prior to the date when a hearing is held to
terminate their rights.

Parties involved in adoptions

"shall notify all putative fathers by personal
service" of their registration obligation.

This

notice can be coupled with notice of a proceeding to
terminate parental rights.

If registration isn't

accomplished by date of hearing, the father's rights
are then terminated.

Idaho Code § 15-1513 (Supp.

1989).
Illinois
A natural father of a child under the age of six
months when placed for adoption must consent to the
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adoption if he has openly held himself out to be the
father of the child for half of its life prior to
adoption.

111. Ann. Stat. § 40 1f 1510 (Supp. 1989).

Indiana
A putative father must be given notice of a
proposed adoption and informed of his right to file a
motion objecting to the adoption within 30 days.

If

he objects, a hearing is held and the best interest of
the child governs objection.

Burns Ind. Stat. Ann.

§ 31-3-1-6.1 (Supp. 1989).
Iowa
Putative father is entitled to notice of
proceedings and an opportunity to be heard regarding
child's best interests.

Adoption petition can't be

filed until parental rights have been terminated.
Iowa Code Ann. § 600.3 (Vol. 39 1981); Catholic
Charities of the Archdiocese of Dubuque v. Zalesky,
232 N.W.2d 539 (Iowa 1975).
Kansas
A putative father is entitled to a hearing prior
to proposed adoption and when he claims his parental
rights they can only be terminated upon specified
grounds set forth by statute.
§ 38-1129.
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Kan. Stat. Ann.

Kentucky
A mother cannot place a child for adoption before
the fifth day after its birth.

The consent of a

putative father is required to adoption if an
affidavit is filed identifying him as the father.
Thereafter, his consent is required unless it is
proven that his parental rights are subject to
termination for the reasons set forth in the statutes
permitting termination of any parent's rights. Ky.
Rev. Stat. §§ 199.500 and 625.065 (Supp. 198).
Louisiana
A putative father can object to an adoption if,
prior to the mother's surrender of the child (which
cannot occur until 5 days after birth), he executes an
acknowledgment for filing with the clerk of the
court.

La. Stat. Ann. § 9:422.14.

Maine
A putative father who is known and has attempted
to become involved with his child is entitled to
notice of proposed adoption.

He has 20 days after

notice to petition for custody.

If he is found fit at

a hearing, his consent is required before adoption can
occur.

If he doesn't consent, he can be granted

custody of the child.

Maine Rev. Stat. Ann. § 532-C

(Supp. 1988).
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Maryland
A natural father, including anyone identified by
the mother as the child's father, has to consent
before an adoption can be granted unless his rights
have been terminated by a judicial proceeding.

Ann.

Code of Maryland, Family Law §§ 5-310, 5-311 (1984).
Massachusetts
A natural father is entitled to notice of
surrender of child for adoption if he files a parental
responsibility claim prior to surrender of child for
adoption.

Gen. Laws Mass. Chap. 210 § 4A.

Michigan
All putative fathers are entitled to notice of
mother's intent to release child for adoption and a
hearing on their rights.
claim for custody.

Hearing includes a father's

Best interest standard is used

unless father has provided care for child following
birtho

If so, his rights can only be terminated

pursuant to general parental termination statutes.
Mich. Stat. Ann. §§ 27.3178 (555.31) through (555.39)
(Vol, 20 1987) .
Minnesota
A biological father has 90 days from birth or 60
days from placement of child to file notice of his
intention to retain rights. Once he has filed, the
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father's consent is required to adoption.

Minn. Stat.

Ann. § 259.261 (Vol. 17 1982).
Mississippi
A unwed father has absolutely no statutory rights
in connection with adoption proceedings and is deemed
not to be a parent.

Miss. Code Ann. § 93-17-5 (1972).

Missouri
A putative father's consent is required unless
his identity is unknown and cannot be ascertained or
he abandons the child for 60 days immediately prior to
the filing of the petition for adoption.

Any putative

father who acknowledges his paternity must be served
and consent.

Ann. Mo. Stat. §§ 453.040, .060 (Supp.

1989) .
Montana
Whenever the mother executes a release or the
child becomes the subject of an adoption proceeding,
the party having custody of the child must file a
petition to terminate the father's rights.

The father

receives notice of the petition and has the right to
be heard.

Hearing is then held on best interests of

child standard.

Mont. Code Ann. §§ 40-6-125 through

130 (1989) .
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Nebraska
Putative father must file acknowledgment of
paternity within 5 days of child's birth.

Failure to

file deprives him of any right to contest adoption.
Neb. Rev. Stat. § 43-104.02 (1988).

If father has

formed significant parental tie with child prior to
mother's relinquishment, statute cannot be
constitutionally applied against such a father.
Application of S.R.S., 408 N.W.2d 272 (Neb. 1987).
Nevada
Whenever child is placed for adoption, a
proceeding must be brought to terminate putative
father's rights. Father is to be served and hearing
held.

Nev. Rev. Stat. § 128.150 (Vol. 4 1986).

Grounds for terminating putative father's rights
are set forth by statute.

Nev. Rev. Stat. § 128.107

(Vol. 4 1986).
New Hampshire
The consent of a natural father is required
before an adoption can occur.

A father whose identity

is known has a right to receive notice of a proposed
adoption and has 30 days from receiving notice to
request a hearing to establish his paternity.

Failure

to request such a hearing results in a forfeiture of
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all further parental rights.

New Hamp. Rev. Stat.

Ann. § 170-B: 5-a (Supp. 1988).
New Jersey
In all adoption proceedings, father must be
notified of his right to file written objections
within 20 days of notice.

No adoption can be granted

over father's objection unless the court then finds
that such parent "has substantially failed to perform
the regular and expected parental functions of care
and support of the child, which shall include
maintenance of an emotional relationship with the
child."

New Jersey Stat. Ann. §§ 9:3-44 and 45 (Supp.

1989) .
New Mexico
A putative father must be served with notice of
petition to adopt indicating that he has 20 days to
contest the adoption.

New Mexico Stat. Ann. § 4 0-7-35

(1989).
After an objection, father is entitled to
hearing.

§ 40-7-49.

If he proves that he held himself out as child's
father and has established "custodial, personal or
financial relationship" with the child, his consent to
adoption is mandatory.

§ 40-7-35.
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New York
A putative father's consent is only required if
the father lived with the child or the child's mother
and paid for support and pregnancy.

McKinney's

Consolidated Laws of New York, Domestic Relations Law
§ lll(i)(e) (1988).

However, other putative fathers

defined in eight categories, including anyone named as
father by the mother in a sworn statement, are
entitled to notice and an opportunity to be heard
concerning the child's best interest.

§ 111-a.

North Carolina
A putative father is entitled to notice of
proposed adoption and an opportunity to establish that
he has provided "consistent care" for the child.
this is established, his consent is required.

If

Gen.

Stat, of No. Car. § 48-6-7 (1984).
North Dakota
After filing of petition to adopt, court must set
hearing giving notice, 20 days in advance, to any
"possible parent" identified by court.

North Dak.

Ann. Code § 14-15-11 (Rep. Vol. 38 (1982).
If father establishes he is a presumed father,
his consent to adopt is required.

§ 14-15-05.

One way in which a father can establish his
status as a presumed father is by acknowledging it in
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writing with vital statistics before the adoption
court holds the hearing required by § 14-15-13.

See

§ 14-17-04.
Ohio
A biological father's consent is required for
adoption if, within 30 days of placement of the child
with the petitioner or agency, he files a notice of
objection with the probate court.

Ohio Rev. Code Ann.

§ 3107.06(F)(4).
Oklahoma
Any relinquishment of the child for adoption by
the mother results in a termination hearing of the
father's rights and any father identified by the
mother is entitled to notice of the proceeding and an
opportunity for a hearing.

10 Okla. Stat. Ann.

§ 29.1(4) (1987).
Oregon
Putative fathers are entitled to notice and
hearing, though to ensure identification as a putative
father registration as such is probably required.
Ore. Rev. Stat. § 109.096 (1987).

Pennsylvania
Father's consent to adoption is required unless
his parental rights have been terminated pursuant to
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statutory procedure after notice and hearing.

23

Perm. Consol. Stat. Ann. §§ 2711, 2714, 2513.
Rhode Island
A known father is entitled to notice of any
adoption proceeding and has the right to be heard.
Gen. Laws of Rhode Is. § 15-7-26 (1988).
South Carolina
A biological father is entitled to notice and has
the right to intervene in an adoption proceeding
within 30 days of receiving notice of proceeding.
Code of So. Car. § 20-7-1734(2) (Supp. 1988).
South Dakota
A father who is known and identified by the
mother has a right to notice and hearing.

Any father

who files a judicial action to establish paternity
before final order of adoption and within 60 days
after birth of the child also has right to notice and
hearing.

So. Dak. Cod. Laws § 25-6-1.1.

Texas
No petition to adopt may be considered unless
there is a decree terminating the rights of the living
father.

Putative father's rights can only be

terminated in the same manner as other fathers or, if
after service, father does not acknowledge child or
counterclaim for paternity prior to the final hearing
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on the termination petition.

Texas Civil Code

§§ 15.023, 16.03(b) (Supp. 1989).
Tennessee
Any father who has been identified by the mother
in a written, sworn statement is entitled to notice
and hearing concerning the child's best interest.
Anyone who files a notice of paternity at any time is
entitled to notice of adoption proceeding and has 30
days from notice to intervene and present evidence or
child's best interest.

Tenn. Code Ann. §§ 36-1-111(6),

36-2-209 (Rep. Vol. 6A 1984).
Vermont
The statute only provides that a father shall be
presumed to have waived all his rights to the child if
he does not acknowledge paternity at the time of the
adoption proceeding.

15 Ver. Stat. Ann. § 43 5.

However, the Attorney General has indicated that
a putative father has a due process right to notice
and hearing in connection with adoption.

1974 Op.

Atty. Gen. 23 0.
Virginia
A known father of an illegitimate child is
required to consent to adoption unless, after notice
and hearing, court rules that consent is being
withheld against child's best interest and that
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continuing the relationship between father and child
would be detrimental to the child.

Code of Va.

§ 63.1-225 (Vol. 9A 1987).
Washington
Father's consent is required unless his rights
are terminated after notice and hearing.

The grounds

for terminating his rights are the best interest of
the child and a finding that father failed to perform
parental duties.

Rev. Code Wash. Ann. §§ 26.33.110,

.120, .160 (Supp. 1989).
West Virginia
Any person claiming to be the father of a child
placed for adoption must consent.

Father has a right

to notice and hearing within 30 days.

Order of

adoption requires finding that Mno person retains
parental rights in [the] child."

West Va. Code

§§ 48-4-2, 3, 8 (Rep. Vol. 14 1986).
Wisconsin
Service is required on putative father and a
hearing within 30 days.

Father can have rights

terminated for failure to assume parental
responsibility.

Wise. Stat. Ann. §§ 48.42, 48.415(6)

(1987) .
Wyoming
Requires that putative father consent, in
writing, to adoption "if the name of the putative is
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known."

If he doesn't consent, he is entitled to

object and to have a hearing.

His rights can be

terminated if he fails to express his interest i the
child within 30 days.
through 110.

Wyoming Stat. Ann. §§ 1-22-107

See, generally, JWR v. RG, 716 P.2d 984

(Wyo. 1986).
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